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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 15th day of August, 1994

Petition of

JOHN FREDERI CK PARKER

for review of the denial by Docket SM 4121
the Adm nistrator of the
Federal Avi ation Adm nistration

of ;he issuance of an airnman
medi cal certificate.
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CPI Nl ON AND ORDER

Petitioner has appealed froman order issued by
Adm ni strative Law Judge WIlliamA. Pope, |1, on May 9, 1994. |In
that order, the |l aw judge granted the Admnistrator's notion to
dism ss petitioner's petition for review of the denial of his
application for a second-class airman nedical certificate on the
grounds that the petition was barred by the doctrine of res

judicata.' For the reasons discussed bel ow, petitioner's appeal

is denied and the | aw judge's order is affirned.

! A copy of the law judge's order is attached.

6422



2
In the final denial of petitioner's application for airmn
medi cal certification, the Federal Air Surgeon concl uded that
petitioner was disqualified under 14 C F. R sections 67.13, .15,
and .17(d)(1)(i)(b),? based on his "established nedical history

and clinical diagnosis of psychosis."?

The Adm nistrator filed a
notion to dismss the petition for review of this denial under

the doctrine of res judicata, citing our decision in Petition of

Parker, 5 NTSB 1845 (1987) (hereinafter "the 1987 case"), where
we affirmed the FAA's denial of a prior application for nedical
certification filed by this petitioner. Qur affirmnce of the

denial in the 1987 case was based in part on a finding, mde

after a full evidentiary hearing, that petitioner had a nedical

2 § 67.15 Second-cl ass nedial certificate.

(a) To be eligible for a second-class nedical certificate,
an applicant nust neet the requirenents of paragraphs (b)
through (f) of this section.

(d) Mental and neurologic -- (1) Mental.
(1) No established nedical history or clinical diagnosis
of any of the follow ng:

(b) A psychosis.

The Federal Air Surgeon's denial cited simlar paragraphs of
sections 67.13 and 67.17, which set forth the nedi cal standards
for first- and third-class certification.

® A copy of the final denial, dated February 28, 1994, is
attached to petitioner's appeal brief. Petitioner's petition for
review referenced an earlier denial (dated January 14, 1994)
i ssued by the FAA's Aeronedical Certification D vision, which
cited paragraph (d)(1)(ii) of sections 67.13, .15, and .17 as the
basis for the denial. However, because both parties subsequently
adopted the position that petitioner's petition for review
relates to the Federal Air Surgeon's final denial, we have
treated the case as such
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hi story and clinical diagnosis of psychosis. The |aw judge
granted the Adm nistrator's notion to dismss, holding that since
the existence of a specifically disqualifying condition
(psychosi s) had been previously established in litigation before
the Board, petitioner was barred fromrelitigating the issue.

On appeal, petitioner argues that res judi cata was

inproperly applied in this case, because that doctrine presunes
that the adjudicating body will consistently apply its policy.

In petitioner's view, our affirmance of the FAA's denial in the
1987 case, which was based on psychiatric evidence and testinony
introduced in that case, was inconsistent with our handling of an
earlier case also involving the issue of whether petitioner had a

hi story or clinical diagnosis of psychosis -- Petition of Parker,

4 NTSB 541 (1982) (hereinafter "the 1982 case") -- where we
upheld the | aw judge's reversal of the FAA s denial of nedical
certification because the record in that case | acked sufficient
supporting nedical evidence.?

Specifically, petitioner clains that he was unfairly
prejudiced in the 1987 case (where he presented no nedi cal
evidence to rebut the FAA' s evidence and expert testinony)

because he was unprepared for the | aw judge's and the Board's

4 The different outcomes of the 1982 case and the 1987 case

i ndicate no inconsistency in policy, but rather reflect the fact
that they were based on differing evidentiary records. As noted
by the | aw judge in the present case, "[a] conparison of the 1982
and 1987 Board decisions . . . reveals that . . . there devel oped
in the intervening five years a sufficient body of clinical data
to convince the Board that a nedical history or clinica

di agnosi s of a psychosis had since becone manifest." (Oder
Granting Motion To Dismss, at 4.)
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departure fromwhat he believed to be the Board's prior
“repudiation [in the 1982 case], without limtation, of all
psychi atric opinion as vague and nystifying" and thus worthl ess.
(App. Br. at 2-3.) This repudiation was allegedly contained in
the law judge's initial decision in that case, which petitioner
asserts constituted "definitively stated Board policy that
psychiatric experts were not be believed," upon which he was
entitled to rely. (App. Br. at 3.)° Because of this asserted
i nconsi stent application of policy, and alleged insufficient
specificity in the FAA' s denial the 1987 case, petitioner asserts
that he is entitled to a hearing on the nerits of the FAA' s
deni al of his nost recent application.

Petitioner's argunment is prem sed on an incorrect and
unreasonabl e interpretation of our decision in the 1982 case.
Despite the | aw judge's gratuitous coments in that case, the
full Board's opinion in no way suggests that psychiatric opinion

is to be disregarded as worthless. To the contrary, our decision

> The law judge's comments in the 1982 case were as foll ows:

| have said this before, but I think it bears
repeating: The record herein has tended to strengthen ny
suspi cion that perhaps no other branch of nedicine nystifies
the public and breeds such a host of vague diagnhostic terns
as does psychiatry. This case points up the need to heed
the adnmonition found in the | ast paragraph of Norman
Cousi ns' book, entitled "Anatony of an Illness": "It al
began, | said, when | decided that sonme experts don't really
know enough to make a pronouncenent of doom on a human
being. And | said | hoped they woul d be careful about what
they said to others; they m ght be believed and that could
be the beginning of the end."

Petition of Parker, 4 NTSB at 553.
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in the 1982 case (concluding that the record did not support a
di agnosi s of psychosis) acknow edges the inportance of such
expert opinion testinmony, in that it was based in |large part on
the fact that none of the psychiatric or psychol ogi cal testinony
in that case could be viewed as clearly supporting the proffered
di agnosis. W reject petitioner's position that the 1982 case
coul d reasonably lead himto believe that we woul d henceforth
give no weight to psychiatric opinion testinony.

Further, we reject petitioner's apparent attenpt to
chall enge the result in the 1987 case. The tine for appealing,
or seeking reconsideration of, that decision has |ong since

passed. It is well-established that the doctrine of res judicata

bars relitigation of issues concerning specifically disqualifying
medi cal conditions (such as the one here at issue) that have been
adjudicated in a prior case, and that notions to disnm ss are
properly granted when such a prior adjudication exists.®
Petitioner has shown no error in the law judge's dism ssal of
his petition for review

ACCORDI NGY, IT IS ORDERED THAT:
1. Petitioner's appeal is denied; and
2. The law judge's order dism ssing petitioner's petition for
review is affirnmed.

HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above opinion and order.

® Petition of Wiss, NTSB Order No. EA-3678 (1992); Petition
of Layfield, 6 NITSB 218 (1988); Petition of Fore, 4 NTSB 1202
(1984); Petition of Schevchuk, 4 NISB 4 (1982).




